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UNITED STATES COURT OF APPEALS 
For the Second Circuit 


Docket No. 75-1258 


UNITED STATES OF AMERICA, 


Appellee, 


-v- 

MAURICE ALEXANDER ADAMS, 

Defendant-Appellant. 


BRIEF FOR THE APPELLANT 


Preliminary Statement 

MAURICE ADAMS appeals from a judgment of conviction 
entered on June 24, 1975 in the United States District 
Court for the Southern District of New York, after a two-day 
trial before the Honorable Henry F. Werker, United States 
District Judge and a jury. 
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Indictment 74 Cr. 1022, filed on October 30, 1974 
charged the defendant in one Count with making a false 
statement in an application for a passport in violation of 
Title 18, United States Code, Section 1542. The precise 
statement charged against the defendant was a statement that 
he was born in St. Croix, Virgin Islands. 

On June 24, 1975, Judge Werker sentenced Adams to 
three years imprisonment under the provisions of Title 18, 
United States Code Section 4208 (a) (2) with a recommendation 
that upon completion of the sentence Adams be deported 
(Tr. 185*). Adams is presently serving his sentence. 

Claims on Appeal 

1. The Court erred in denying the defendant’s motion 
for a judgment of acquittal at the close of the government's 
case. 

2. The Court erred in refusing to instruct the jury 

Marshal concerning the 

to disregard the testimony of a deputy/presence of a tatoo 
on the defendant's body which the Marshal observed during an 
illegal search. 


* "Tr." refers to the trial transcript 







Statement of Facts 
The Government's Case 

Arthurine B. Mitchell testified that in her capacity 
as a passport examiner she accepted a passport application 
in the name of David Alexander Adams in which the applicant 
listed his place of birth as St. Croix, Virgin Islands 
(G.X.“ 1) (Tr. 19-23). She further testified that her notation 
"Certified Abstract, Island",after which she checked a box 
marked, "Seen and Returned," indicated to her that the appli¬ 
cant presented a certified abstract from the Board of Health 
of the Virgin Islands with a raised seal in the name of David 
Alexander Adams (Tr. 28-30). Mrs. Mitchell further stated 
that she crossed out the words "St. Croix," which appeared 
before "Virgin Islands," and added "of the U.S." after "Virgin 
Islands." Mrs. Mitchell made that correction and all others 
prior to swearing the applicant. (Tr. 31-32). 

Sarah Nathness, a foreign service officer, testified 
that in March of 1974, the defendant submitted a renewal 
application for a passport in Hamburg, Germany (GX 7) and 
subsequently wrote a letter to the Consulate in which 
he stated, "I would like you to know I am not of American 
nationality or origin." (G.X. 8) (Tr. 37-40; 107-108). 


*"G.X." refers to government's exhibits. 
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Edith Leerdam, a statistician in charge of vital 
records for the Virgin Islands, Department of Health testi¬ 
fied that there was no record of the birth of a David Alexander 
Acams in 1940 in the alphabetical indexes for the two 
governmental districts comprising the island of St. Croix, 
Fredericksted and Christiansted. (Tr. 54-58). 

George Jascewsky was called as an expert by the 
government and testified that he had compared fingerprints 
of the defendant taken in October 1974 (G.X. 11) with finger¬ 
prints of a Maurice Skeffers taken in Guyana in 1960 (G.X. 5A) 

and in his opinion, the fingerprints were made by the same 

« 

person. (Tr. 73-77). 

Victor Oboyski, a Deputy United States Marshal, testi¬ 
fied that he received the defendant at Kennedy Airport on 
October 19, 1971. On October 21, 1971, Oboyski took the 
defendant from the cell block in the U.S. Courthouse to the 
fingerprint room, arid without instructing the defendant as to 
his rights, ordered the defendant to lower his pants. Prior 
to doing so Oboyski had learned that the defendant had an 
identifying mark on his left thigh. He claimed he conducted 
this examination to further identify the defendant. (Tr. 86-97) 

The defendant stipulated that he had signed, among 
other items, the application in question. (G.X. 1) (Tr. 108). 
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The Defense 

The defendant called no witnesses and merely introduced 
the original fingerprint chart from Guyana (G.X. 5), which 
the expert had used to make a comparison with the defendant's 
fingerprints. (Tr. 121). 

Argument 
Point I 

The Court Erred In Denying 
The Defendant's Motion For 
A Judgment of Acquittal 
At The Conclusion Of The 
Government's Case. _ 

At the conclusion of the government's case, the 
defendant moved for a judgment of acquittal, on the ground 
that the government's proof clearly showed that the defendant 
had not made the false statement alleged in the indictment. 

The indictment charged the defendant with making a false state¬ 
ment, "to wit, that he was born in St. Croix Virgin Islands." 
The government's proof showed that the defendant submitted an 
application (G.X. 1), (App. “35-36) which contained the claim 
that the applicant was bom in St. Croix, Virgin Islands, but 
before the application was signed, and the statements 
contained therein adopted, the 

"App." refers to the appendix. 
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passport examiner crossed out "St. Croix," and added "of 
the United States," after "Virgin Islands." (Tr. 31-32) 

(App. 6-7). Thus, the government's own proof showed that the 
statement which the defendant signed and which the State 
Department accepted and acted upon,was not the statement 
alleged in the indictment. The question presented is when 
is the statement made; when the applicant writes the words; 
when he hands the application to the clerk; or when he signs 
the application after having the oath of allegience administered 
If it occurs only when the statement is in its final form 
then the government failed to prove that the defendant made 
the false statement attributed to him in the indictment and 
the Court should have entered a judgment of acquittal at the 
close of the government's case. It is respectfully submitted 
that the statement which must be alleged and proven false is 
the statement in its final form, because it is at that point 
that the applicant signs the application adopting the state¬ 
ments contained therein as his own. At most the government 
proved the defendant attempted to make the false statement 
charged in the indictment but was prevented from doing so by 
the clerk. Since the relevant portion of Section 1542 of 
Title 18 does not include an "attempt" as an offense, the 
government failed to prove Adams guilty of the charge in the 
indictment. Significantly,the second paragraph of Section 1542 
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prohibiting the "use" of a false passport does include an 
attempted use as an offense, so it must be presumed that 
Congress in passing Section 1542 did not intend to include an 
"attempted false statement" as an offense. Therefore, the 
Court should have granted the motion for a judgment of acquit¬ 
tal and the conviction must be reversed. 
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Point II 


The Court Erred In Refusing 
To Instruct the Jury To 
Disregard The Testimony Of 
A Deputy United States 
Marshal As To 


The Presence of a Tatoo 
On The Defendant's Body, 
Which The Marshal Observed 
During An Illegal Search. 


Without any prior notice to the defendant, which 
wouid have enabled him to move to suppress the testimony, 
Victor Oboyski, a deputy marshal testified that two days 
after receiving the defendant at Kennedy Airport he noticed a 
tatoo on the defendant's left thigh (Tr. 91) (App. 8). On 
cross-examination Oboyski stated that on his own initiative 
and without advising the defendant of his rights he called the 
P oner out of the cell block in the basement of the United 
States Courthouse, walked him into the print room and asked 
him to lower his pants, at which time the marshal observed 
tatoo on his left thigh. The defendant asked that the 
testimony concerning the tatoo be stricken ,and the jury 
instructed to disregard it,on the ground that the search was 
Illegal. At the side bar the prosecutor explained that the 
fingerprint chart from Guyana (G.X. 5) contained a notation 
that Maurice Skeffers had a tatoo on his left thigh and the 
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government offered the testimony to prove that the defendant 
was in fact Maurice Skeffers. The Court felt that the purpose 
of the search had not been sufficiently established but if 
the purpose had been to obtain evidence identifying the 
defendant, it might strike the testimony. After the side bar 
conference, the witness stated that prior to conducting this 
examination he had seen a document which indicated that such 
a mark might exist, and he made the examination to further 
identify the defendant. (Tr. 93-97) (App. 4-13). The Court 
reserved decision on the motion and the following day denied 
the motion, holding that "external marks, birthmarks, tatoos, 
scars, etc., of a prisoner in custody are not protected by 
the constitutional ruling against illegal search and seizure 
nor by the rule against self-incrimination." (Tr. 106). 

The Court erred in denying the defendant's motion to 

strike the testimony and in refusing to instruct the jury to 

disregard it, because the marshal's warrantless search of the 

defendant's person to obtain evidence of his true identity was 

not 

unreasonable in the circumstances. This was/a strip search to 
discover weapons prior to moving a prisoner; it was too remote 
in time and place to be considered incident to an arrest, 
Preston v. United States , 376 U.S. 364 (1964); and there was 
no danger that the tatoo would disappear or be removed, 
Schmerber v. California , 384 U.S. 757,766-772 (1966); in 
short there were no exigent circum- 
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stances to justify the search. The government can not seriously 
claim that Adams, who had been in custody in Germany continously 
since April 4, 1974,and who was delivered to the United 
States Marshal on October 19, 1974, voluntarily consented to 
the search on October 21, when the deputy marshal told him 
to lower his pants without advising him of his right to 
refuse.. See United States v. Nikrasch , 367 F. 2d 740 (7th 
Cir. 1966). Thus the search was illegal, and the fruits of 
the search should have been suppressed. The Court's refusal 
to strike the testimony and instruct the jury to disregard it 
consistutes error requiring reversal. 

Conclusion 

The judgment of conviction should be reversed and the 

case remanded with instructions to set aside the verdict and 

enter a judgment of acquittal, or in the alternative, a new 

trial should be granted at which the use of the illegally 

obtained evidence and all evidence flowing from the illegally 

obtained evidence should be suppressed. 

Respectfully Submitted 
McCoyd and Keegan 
Attorneys for the Defendant 

David V. Keegan 
Of Counsel 
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74-1908 UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



UNITED STATES OF AMERICA 


- v - : INDICTMENT 

MAURICE ALEXANDER ADAMS, a/k/a : 74 Cr. /0<22 C» Pu') 

David Alexander Adams, a/k/a 
Maurice Staffers, a/k/a : 

Dominique Andre Allison, 

Defendant. 

-- — -- 


The Grand Jury Charges: 

On or about the 8 th day of April 1969, in 
the Southern District of New York, MAURICE ALEXANDER 
ADAMS, a/k/a David Alexander Adams, a/k/a Maurice 
Skeffers, a/k/a Dominique Andre Allison, the defendant, 
unlawfully, willfully and knowingL 7 and with intent to 
induce and secure the issuance of a passport under the 
authority of the United States for his own use, contrary 
to the laws regulating the issuance of passports and the 
rules prescribed pursuant to such laws, did make a false 
statement in an application for passport, to wit, that 
he was born in St. Croix, Virgin Islands, knowing then 
and there that this statement was false. 

(Title 13, United States Cods, Section 1542.) 


FOREMAN 


PAUL J, OJRRAN 
United States Attorney 








Mitehell-cross 


Right. 


0 Can you tell us what you crossed out on the 
application? 

A I crossed out the name and the mailing box, whic: 
was repeated from line 1, which wasn't necessary, and in 
care of. Jo I crossed out that information. 

The next thing I crossed out on this application 
was he wrote for the City to mail the passport to New York 
City, New York. I crossed out the "C" in New York City, 
because we don't write New York City, New York. We only 
write New York. r ’ 

The next thing I crossed out here was the zip 
code for clarity of the typist. 

9 

The next was St.Croix. V7e don't write the city 
We only write the Virgin Islands of the United States. 

Q So you crossed out St.Croix? 

A Right. 

Q It then says "Virgin Islands of the United 

States." Did you add that? 

A I added that because that is the way we write 
that in the passport. 

Q Which part of that did you add? 

A In red. 

0 Mine isn't in color. 
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A 

Q 

A 


Mitchell-cross 
"Of the United States.” 

You added "Of the United States"? 
Right. 


32 


0 And this was done before the applicant swore to 
the statements containedin the application? 

A Right. All the notations on the application 
were done prior to the swearing. 

0 Thank you. Father's name. Did you cross that 
out on the second page or the back? 

I lined through it, yes, because there is no 
father indicated on the birth certificate. 

If Mr.Adams' mother was born in the Virgin Islanc 
he would be entitled to a passport as well, wouldn't he, 
even if he were not born there? 

A That depends. 

Q If he could produce proof of that? 

Well, even if he was not born in the Virgin 
Islands and his mother was born there, depending on the time, 
if he was born in 1940, provided his mother had the prior 
residence prior to his birth. 

0 In other words,, if she were born in the Virgin 
Islands at the time it was a U. S. possession, she.would be 
a citizen and therefore he would be a citizen regardless 
of where he was born? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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9 wb Oboyski-direct 91 

to him not being a U. S.citizen and talking about his 
exposes in Germany, and I kept informing the defendant 
the best thing he should do was to be quiet, keep his mouth 
shut. 


* 

■ 


Then we arrived at the jail and I put the defend¬ 
ant in as a safekeeper. Again at the jail he reiterated ' 
to the guard at the jail that he was not a U. S. citizen. 

I informed the guard to disregard his statements 
and I again told Mr. Adams to remain silent. 

Q Now directing your attention to the morning of 

r- 

October 21, 1974, were you on official duty then? 

A Yes, I was. 

Q Did you see the defendant? 

A Yes, I did. 

Q Did you notice any marks on the defendant's body 

A Yes, I did. I noticed a tattoo, a small tattoo, 

on his left thigh. It was either c heart or a flower. 

Q I show you now what has previously been marked 

as Government Exhibit 10. Can you identify it? 

A Yes, I can. 

Q Can you tell us how you can identify it? 

A I can identify it due to the fact that-this 
is my handwriting, this is my signature. Two places on this 
document have my signature. A 
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gwb Oboyski-cross 

witness, your Honor. 

THE COURT: All right. 

CROSS-EXAMINATION 
BY MR. KEEGAN: 

0 Marshal, what was the date on which you saw this 
flower or' heart tattoo? 

A The 21st of October. 

And where were you when you saw it? 

U.S. Courthouse, U.S. Marshalls cell block. 

And that is right downstairs in this building? 
Yes, it is, ^ir. 

That is a place you keep prisoners who are here 


Q 

A 

0 

A 

Q 


for the day, correct? 
A Correct. 


Q 

A 

Q 

A 


Prisoners don't stay there overnight, do they? 

No, they don't. 

Will you tell me how you came to see his thigh? 

I asked the defendant to come out of the cell 
block, walked him into the print room and asked him to lower 
his pants, at which time he lowered his pants and I seen the 
tattoo on his left thigh. 

MR. KEEGAN: I request that testimony be stricke| 
and the jury told to disregard it. Apparently this is 
an illcqal search by this marshal. We don't know what he 
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2 

• 

saw. 



• 

3 

Q 

Did you advise him of his rights? 



4 

A 

Excuse me, sir? 



5 

Q 

Did you advise the defendant of his rights? 



6 


MR. WEINBERG: I object to this. It seems to 



7 

be an argument, a speech by counsel. 


• 

8 


MR. KEEGAN: I withdraw the argument. * 



9 

Q 

Did you advise him of his rights when you told 



10 

him to put 

his pants down? 



11 

A 

No, I didn't. 



12 

Q 

Who told you "to do that? 



13 

A 

I took it upon myself. 



14 


MR. KEEGAN: I ask his prior testimony about the 



15 

* 

tattoo be stricken and the jury instructed to disregard it. 



16 

It is obviously an illegal search. 



17 


MR. WEINBERG: Your Honor, I do not believe -- 



18 


THE COURT: I think we should have a conference 


• 

19 

at the side bar. 



20 


Come up to the side bar. 



21 


(At the side bar.) 



22 


THE COURT: Sotto voce, so he can't hear it. 


! ^ 

23 


MR. KEEGAN: Your Honor, he has no right to 



24 

inspect or 

examine the defendant for identification charactei 

- 

■ 

25 

istics and 

he should have advised him he had a right to an 
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2 

• 

attorney before he proceeded to do so. 


3 

MR. CUTNER: I don't know what the facts 


4 

were here. 


5 

THE COURT: I don't know what the purpose of 


6 

the whole offer of proof is, as a matter of fact. 


7 

MR. WEINBERG: The reason is, your Honor, becau: 

e 

8 

on the fingerprints from Guiana, one of the identifications 


9 

of Maurice Skeffers is the fact he has a tattoo on his left 


10 

thigh. It is very important to us to show that that Maurice 


11 

Skeffers in Guiana who has his fingerprints taken in 1960 


12 

is the defendant. 


13 

MR. CUTNER: If a man is in custody and is going 


14 

to be appearing in the courthouse the marshals have a right 


15 

» 

to check to see there are no concealed weapons. 


16 

THE COURT: You haven't established anything 


17 

like that. He has a right to strip search him. 


18 

MR. KEEGAN: That wasn't the purpose for which 


19 

he did it. The precise purpose was to identify him. 


20 

THE COURT: I don't know that. 


21 

MR. KEEGAN: I will ask further questions. 


22 

THE COURT: I think you should ask better ques¬ 


23 

tions. The chances are that I will strike it if that was 


24 

the purpose of it. 


25 

MR. WEINBERG: Because it is an illegal search? 
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2 

• 

THE COURT: Yes. 


3 

MR. KEEGAN: I will go back and ask questions. 


4 

MR. CUTNER: We can determine whether or not 


5 

his purpose was to find the possibility of any concealed 


6 

weapons. 


7 

MR. KEEGAN: That is what I intended to do. 


8 

THE COURT: That is what he intended to do. 


9 

(In open court.) 


10 

BY MR. KEEGAN: 


11 

Q Marshal Oboyski, prior to requesting the defend¬ 


12 

ant to .let his pants down so you could look at his thigh. 


13 

had you received any information that the defendant had 


14 

identifying marks anywhere on his body? 


15 

» 

A Yes, I did. 


16 

Q Did you receive information that he had an 


17 

identifying mark on his left thigh? 


18 

A Yes, I did. 


19 

Q W3s that the reason you asked him to let his 


20 

pants down to see if the mark was there? 


21 

A Due to a document I had in my possession, I 


22 

pursued the matter. 


23 

Q You did it for further identifying the_defendant 


24 

in your mind? 


25 

A Yes. 
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2 

• 

MR. KEEGAN: I renew my application. 


3 

THE COURT: I will reserve on it, Mr. Keegan. 


4 

You continue with cross-examination. 


5 

0 Was Mr. Kaufmann your regular partner when you 


6 

went to the airport that night? 


7 

A He was my partner for that evening. 

• 

8 

Q Just for that evening? 


9 

A We work in a squad and at different times we 


10 

work with different people. 


11 

Q How tall is Deputy Marshal Angie Kaufmann? 


12 

A Six-eight. 


13 

Q Does that have anything to do with his being 


14 

assigned to the airport that night? 


15 

> 

A No. 


16 

Q When you got to the airport, did you have any 


17 

discussion or altercation with Immigration and Naturalizatioi 


18 

concerning whether the defendant would be permitted to enter 

• 

19 

the country? 


20 

MR. WEINBERG: I object, your Honor. 


21 

THE COURT: I am going to sustain the objection. 


22 

Mr. Keegan. 


23 

MR. KEEGAN: Let me see if I can rephrase it 


24 

to meet the objection. 


25 

Q Did anybody from Immigration and Naturalization 
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CHARGE OF THE COURT 

(Werker, D.J.) 

Now, ladies and gentlemen of the jury, now 
that the evidence is all in and counsel have summed up their 
respective contentions, the time has come for you and me 
to perform our respective functions in the administration 
of justice in this case. 

As I stated to you at the outset, it is my 
duty to instruct you as to the principles of law to be 
followed, and it is your dutv to accept those instructions 
as they are given bv me and apply them to the evidence in 
this case. 

* 

The indictment against this defendant is not 
evidence and it does not carry with it any presumption * 
of guilt. It is merely a means by which the defendant and 
the jury are informed of the nature of the charge or accusa¬ 
tions and the means of bringing the defendant to trial. 

The defendant in this case has pleaded not guilty, 
and by that plea has put in issue each of the elements of th«- 
charge made against him. 

You may not give any weight whatever to the 
fact that an indictment has been returned against the 
defendant. 
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It is your duty to determine the fact«* as i 
derived from your consideration of the evidence in this 
case and then applying the principles of law to decide 
whether the defendant on trial before you is guilty or 
not guilty of any of the charges made against him. 

You are the sole and exclusive judges of the 
fact. if vour recollection of the evidence differs in 
any way from the recollection of counsel or the Court, your 
recollection controls and should be relied on bv you. 

Your judgment as to what the facts are controls. 
You must approach your duty with complete fairness and 
impartiality. The Government and this defendant are 

equally entitled to justice in this court. The fact that 

» 

this prosecution is brought in the name of the United States 
of America does not entitle the Government to any greater 
consideration than any other litigant would get, but, 
by the same token, it is entitled to no less consideration. 

The issues in this case must be decided on the 
evidence and on the law. 

Before I turn to the indictment in the case 
and the charge that is made aqainst the defendant here, 
let me first give you a few basic principles that should 
govern you in your deliberations. 

First of all, you should approach this duty 
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with an attitude of complete fairness and impartiality, 
one in which you reach your decision solely on the basis 
of the evidence and in accordance with the legal instruction 
that I am about to give you, and without the slightest 
trace of sympathy or prejudice or favoritism, either in 
favor of or against either side. Each side is entitled 
to the same fairness that you would want if you were a party 


to a lawsuit. 

Under your oath as jurors you should not 
and cannot allow svmpathv for the defendant or consideration 
of punishment he might receive if he were found guilty 
to enter into your deliberations, or to affect or influence 
your judgment in any wav. 

* 

The duty of imposing sentence in the event of 
a conviction would rest exclusively upon the Court and 
upon the Court's own conscience. 

During the trial I. have been called upon to 
make rulings from time to time. I have sustained some 
objections, I have overruled others, and on one or two 
occasions I have ordered testimony stricken and have advised 
you to disregard it. 

It is important in the performance of your 
duties that you limit your consideration to the evidence 
that was actually received in the case and not give any 
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consideration to any evidence that was stricken. It is 
equally important that you do not draw inferences against 
either side because of any objections that their counsel may 
have made during the trial or anv argument that counsel 
may have made, or the fact it mav have been necessary from 
'ime to time to engage in these conferences at the side bar. 

Under our system of justice in this country, 
it is the function and duty of counsel to object to anything 
that they think is legallv improper, and they would be 
remiss in their duty if they failed to do so. 

But it is my function and dutv to rule on these 

questions of law, and I would be remiss in my duty if 

I failed to make such rulings, even though sometimes they 

> 

may not have been to the liking of some particular counsel, 
and that goes for counsel for the Government as well as 
counsel for the defendant. 

If during the trial from mv rulings or ouestions 
that I may have put to the witnesses or to counsel you got 
the impression that I personally have any views on the 
credibility of anv of the witnesses or on the weight to 
be given to their tes Lmony or to the proof or to the 
merits of the case please disregard it. It is not my 
intention to imply or express any opinion or any view to 
you with respect to the facts in the case or the merits 
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or the credibility of any witness. That is your sole and 
exclusive function and any ideas I may have or you may 
think that I may have are completely irrelevant.- 

Let me give you a few more basic principles 
of general application. 

An indictment, as I said at the outset, is 
nothing more than a written charge or an accusatiort. It is 
the method by which the Government brings a defendant into 
court for trial on charges that are made under that indict¬ 
ment. No inference is to be drawn from that indictment 
or from the fact that an indictment has been filed. 

The grand jury was not asked to determine whethei 
this defendant was guilty or not cruiltv of the charge con- 
tained in the indictment. That is your function as jurors 
and your function alone. The defendant, as I stated,'has 
pleaded not guilty and by so doing he has put into issue 
every material allegation in the indictment. That indict¬ 
ment is not evidence of guilt and it does not detract in any 
way from the presumption of innocence with which the law 
surrounds this defendant unless and until guilt is estab¬ 
lished to vour satisfaction unanimouslv beyond a reasonable 
doubt. 

Now, under our law every defendant, and that 
is true of the defendant in this case, is presumed to be 
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innocent. That presumption of innocence is in his favor 
throughout the entire trial and even into your deliberations 
in the jurv room. it is overcome only if, as and when you 
determine that his guilt has been established bevond a 
reasonable doubt. 

Now, every defendant has a right under the 
Constitution of the United States to remain silent'and his 
silence mav not be used against him, nor may it be 
discussed by vou in the jury room. The burden is upon the 
Government to establish his guilt beyond a reasonable doubt, 
and that burden applies to each and every essential allega¬ 
tion of the crime charged against the defendant. That burde 

of proof never shifts to the defendant. It always remains 

* 

with the Government right doxi/n to the end of the trial. 

No inference adverse to the defendant can be drawn from 
the fact that he has not taken the witness stand. 

I have mentioned the term "bevond a reasonable 
doubt. What does that mean? As the phrase implies, 
it means a doubt based on reason or a doubt that appears 
either in the evidence or the lack of evidence in the case, 
including evidence that may have been elicited on cross- 
examination of different witnesses that have appeared before 
you. It is not, of course, a speculative or imaginary 
doubt or a doubt based upon emotion or sympathy or upon what 
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some juror may consider to be an unpleasant duty. 

On the other hand, the Government is not requiretj 
to prove the defendant's quilt bevond anv possible doubt 

. 

or to a mathematical or absolute certaintv. That measure 
of proof is seldom possible in human affairs. What you 
should do is review, analyze, compare and weigh the evidence 
that has been adduced here against the defendant and decide 
what you believe. If that process produces a certain 
belief or conviction in your mind such as would induce 
a prudent person to act without hesitation in a matter of 
importance to himself or herself, then you mav say that 
you have been convinced bevond a reasonable doubt. 

If, on the other hand, vour mind is wavering 

» 

or uncertain to a point where you have a doubt that would 
cause a prudent person to act in a matter of importance 
to himself or herself, then vou have not been convinced 
bevond a reasonable doubt. 

The Government charges in the indictment that 

i 

on or about April 8, 1969, Maurice Alexander Adams, the 
defendant, made a false statement, specifically, that he 
was born in St. Croix, Virgin Islands, in an application 
for a passport, and that it was the defendant's intent to 
induce and receive the issuance of such passport for his 
own use contrarv to the laws and rules regulating the 
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issuance of such passports. The Government has produced 
in evidence the passport application which list 3 St. 

Croix, Virgin Islands as the defendant's place of birth. 

You have also heard the testimony of the Government wit¬ 
nesses on this point. 

I will read to you the indictment. It reads 

as follows: 

"The grand jurv charges: 

"On or about the 8th day of April, 1969, in 
the Southern District of New York, Maurice Alexander Adams, 
also known as David Alexander Adams, also known as 
Maurice Skeffers, also known as Dominicrue Andre Allison, the 
defendant, unlawfully, wilfully and knowingly and with 
intent to induce and secure the issuance of a passport 
under the authority of the United States for his own use, 
contrary to the laws regulating the issuance of passports 
and the rules prescribed pursuant to such laws, did make 
a false statement in an application for passport, to wit, 
that he was born in St, Croix, Virgin Islands, knowing 
then and there that this statement was false." 

The statute which the defendant is charged 
with violating in the indictment is Section 1542 of Title 18 
of the United States Code. That section reads in 
reference to the charge in the indictment: 
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"Whoever wilfully and knowingly makes any 


false statement in an application for passport with intent 
to induce or secure the issuance of a passport under the 
authority of the United States, either for his own use or 
the use of another, contrary to the laws regulating the 
issuance .of passports or the rules prescribed pursuant to 
such laws, commits a crime." 

I am about to instruct you as to the elements of 
the crime charged in the indictment which you must use 
in deciding the fact issues in this case. 

You all know by now that this case concerns 
a charge that this defendant falsely represented on 
a United States passport application that he was a United 
States citizen by birth. 

Congress has made it a crime to make such a 
false statement and the reason, of course, for this statute 
is simple, and that is that the United States does not wish 
to have a person represented as a United States citizen 
who is not a United States citizen. 

It is also important from the standpoint of the 
United States, because a person who holds that passport 
and travels abroad is entitled to all of the privileges 
and immunities and the protection of the United States. 

The purpose is to prohibit persons who are not citizens of 
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this country from obtaining passports. 

In order to find the defendant quiltv of the 
crime charged in the indictment, you must find beyond 
a reasonable doubt: 

(1) That on or about April 8, 1969, in the 
Southern District of New York, which includes Manhattan, 
the defendant made a false statement in an application for 
a United States passport, that is, that he was born in St. 
Croix, Virgin Islands; 

(2) That the defendant made such false state¬ 
ment knowingly and wilfully. 

(3) That he made that statement with intent 
to induce or to secure the issuance of a passport under the 
authority of the United States for his own use. 

(4) That the issuance of a passport in such 
a manner would be contrary to the laws regulating the 

issuance of passports or the rules prescribed pursuant to 
such laws. 

The phrase "makes any false statement in an 
application for passport" does not require that the defendanl 
physically wrote the false statement on the application 
himself. if vou find that a false statement was written 
on the application by someone else at the direction of 
the defendant, or with his knowledge,and that the defendant 


SOUTHERN district court reporters, U.s. courthouse 

F01EY S(U*RE NFW YORK NY CO 7 ««.H3 




‘ 




1 

gwb-59 10 * 
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• 

later signed that application knowing that it contained a 


3 

false statement, that is sufficient to find that he made 

■e* 

4 

a false statement on a passport application within the mean¬ 


5 

ing of the statute. 

r 

6 

It may be helpful for you to know that the 14th 


7 

Amendment to the Constitution of the United States provides 

% 

8 

that: 


9 

"All persons born or naturalized in the United 


10 

t 

States, and subject to the jurisdiction thereof, are 


11 

citizens of the United States and of the State wherein 


12 

they reside." 


13 

So American citizenship may be acauired in only 


14 

the following ways: By jirth and by naturalization, or . 


15 

by special Act of Congress. Persons who are not citizens 


16 

of the United States by birth may acouire such citizenship 

•-> 

17 

only through naturalization proceedings. 

> 

18 

If you should find from the evidence in the 


19 

case that the defendant, at the time of the alleged offense 

■ 

20 

charged in the indictment, was a citizen of the United 


21 

States, or if you should have a reasonable doubt as to 


22 

whether he then was a citizen of the United States, it is 

r 

23 

your duty to acguit the defendant. 


24 

Now, an alien is any person who is not a 


25 

native-born or naturalized citizen, or national of the 
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United States. 

The term "national of the United States" 
includes not onlv a citizen, but also a person, who though 
not a citizen of the United States, owes personal allegiance 
to the United States. 

If vou should find beyond a reasonable doubt 
from the evidence in this case that, at anv time before 
the alleged offense charged in the indictment, the defendant 
stated or admitted that he was born outside the territorial 
limits of the United States, such statement of family 
history by the defendant mav be considered bv the jury as 
sufficient alone to support a finding that the defendant 
was an alien at the time he made the admission, if tb _• 
jury should further find beyond a reasonable doubt from the 
evidence in the case that the admission was voluntarily 
and intentionally made. 

If vou find beyond a reasonable doubt from the 
evidence in the case that the accused was an alien at some 
time prior to the time of the alleged offense charged in 
the indictment, then you mav draw the inference and find 
that the status of the accused as an alien continued up 
to and including the time allecred in tho indictment, unless 
it appears from the evidence in the case that the accused 
became a naturalized American citizen prior to the time 
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alleged in the indictment. 

You are not compelled, however, to so find. 

You are the sole judges of the facts. 

The next element you must find is that the 
statement was made with the intent to induce or secure the 
issuance of a passport, and you may ask how you are to • 
determine what the defendant's intent was. 

Knowledge and intent exist in the mind. Since 
it is not possible to look into a man's mind to see what 
went on, the only way you have for arriving at a decision 
in these ciuestions is for you to take into consideration 
all the facts and circumstances shown bv the evidence, 
including the exhibits, and determine from all such facts 
and circumstances whether the reauisite knowledge and 
intent were present at the time in question. Direct proof 
is unnecessary. Knowledge and intent may be inferred from 
all of the stirrounding circumstances. 

As far as intent is concerned, you are instructed 
that a person is presumed to intend the natural, probable, 
or ordinarv conseouences of his acts. 

I instruct vou as a matter of law the United 
States passport which is obtained by means of a false 
statement on the application is obtained contrary to the 
laws regulatincr the issuance of passports and the rules 
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prescribed pursuant to such laws. 

Evidence that an act was done at one time, or 
on one occasion, is not any evidence or proof whatever 
that a similar act was done at another time, or on another 
occasion. That is to say, evidence that the defendant 
may have .committed an earlier act of a like nature may not 
be considered bv the jurv in determining whether the accused 
committed any act in the indictment. 

Nor may evidence of an alleged earlier act of 
a like nature be considered for any other purpose whatever, 
unless the jury first finds that the other evidence in 
the case, standing alone, established beyond a reasonable 
doubt that the accused did the particular act charged in 
the particular count of the indictment then under 
deliberation. 

And the same thing is true of acts later com¬ 
mitted. If the jury should find bevond a reasonable 
doubt from other evidence in the case that, the accused did 
the act charged in the particular count under deliberation, 
then the jury may consider evidence as to an alleged 
earlier act or a later act of a like nature in determining 
the state of mind or intent with which the accused did 
the act charged in the particular count and where proof of 
an alleged earlier or later act of a like nature is established 
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• 

bv evidence which is clear and conclusive, the jury may. 


3 

but it is not obliged to, draw the inference and find that. 

K 

4 

in doing the act charged in the particular count under 

5 

deliberation, the accused acted wilfully and with specific 


6 

intent and not because of mistake or accident or other 


7 

innocent reason. 


8 

Mow, the terms unlawfully, wilfully and knowingly 


9 

mean that vou must be satisfied bevond a reasonable doubt 


10 

that the defendant knew what he was doing and that he did 


11 • 

.• - 

it deliberately and voluntarily as opposed to mistakenlv 


12 

or accidentally or as the result of some coercion. Of 


13 

course, it is not necessarv that the defendant knew that he 


14 

was violating any particular law. Rather, it is sufficient 


15 

* 

if you are convinced beyond a reasonable doubt that he was 


16 

aware of the general unlawful nature of his acts. 


17 

Unlawfully means simply contrary to law. 


18 

Wilfullv means an ^ct done voluntarily with 


19 

knowledge that it was prohibited by law and with the purpose 


20 

of violating the law 


21 

Knowledge and intent exist in the mind and the 


22 

old phrase about acts speak louder than words applies to 


23 

intent. 


24 

Now, it is for vou to determine the weight that 


25 

you will give to the evidence, the credibility that vou 
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2 

will extend to the witnesses and the reasonable inferences 


3 

which are to be drawn from the evidence you have heard. 

& 

4 

In judgincr the credibility of a witness and in 


5 

determining the weight to be given to his testimony, you 


6 

may consider the witness' demeanor and manner while on the 


7 

witness stand, the character of his testimonv as beina 

• 

8 

probable or imorobable, the reasonableness of his testimony. 


9 

the cnnsistencv or inconsistency of statements made by 


10 

him on the witness stand, patent omissions and discrepancies 


11 

in his testimony or between the testimonv of different 

• 

12 

witnesses, contradictory testimony, whether his story 


13 

dovetailed with the rest of the credible testimony in the 


14 

case and whether or not it was memory testimony given years 


15 

after the occurrence of events. 


16 

The testimony of a witness whose self interest 


17 

or attitude is shown to be such as micfht tend to prompt 


18 

testimonv unfavorable to a defendant should be considered 


19 

with caution and weighed with great care. 


20 

If you find that any witness has wilfully 


21 

testified falsely to any material fact, it is up to you to 

I i 

22 

disregard all of his testimony or to credit such parts 

~y 

23 

as you think credible and reliable. You should remember 


24 

in this connection that no witness is entitled to any 


25 

greater or lesser degree of credit in advance because of 

■ 
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his. sponsorship or his employment. Specifically, the 
fact that a witness is called bv the Government or is 
employed by the Government or both is not in and of itself 
any reason to give more credit or less credit solely 
because of the fact of his status. 

Now, an expert is permitted to state his opinion 
for the information of the Court and jurv, and the opinion 
stated by the expert whose testimony is before you is based 
on particular facts as the expert observed them and testi¬ 
fied before vou or as the attorneys who ouestioned him 
asked him to assume. 

You mav reject an expert’s oninion if vou find 
the facts to be different from those which form the basis 
for the opinion. You mav also reject his opinion if, 
after careful consideration of all of the evidence in the 
case, expert and otherwise, you disagree with the opinion. 

In other words,you are not reouired to accept an expert's 
opinion to the exclusion of the facts and circumstances 
disclosed bv other testimony or exhibits. Such an opinion 
is given to you to assist vou in reaching a proper 
conclusion but it is subject to the same rules concerning 
reliability as the testimony of any other witness. it is 
entitled to such weight as \ou find the expert's Qualifications 
in the field warrants, and must be considered by you but 
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it is not controlling upon vour judgment. 

I want to discuss with you at this point the 
type of evidence in general and you mav applv them your¬ 
selves to the facts in this case. 

There are two types of evidence. There is 
direct evidence and there is what you freauently have heard 
referred to as circumstantial evidence. 

Direct evidence is where a witness testifies 

as to what he saw, what he heard, what he observed \^ith his 

* 

own senses, something that he knows of his own knowledge. 
That is direct evidence. 

Circumstantial evidence is evidence of facts 
and circumstances from which a person might infer connected 
facts that reasonably follow in common experience from the 
facts that have been proved. Circumstantial evidence is 
of course entitled to no less weight than direct evidence. 
In either case the inference or inferences that you draw 
from it and the weight that you give to those inferences is 
going to depend unon the credibility and on the weight 
that you extend to the underlying evidence as a basis for 
inferring another fact from that evidence. An inference 
is a logical, reasonable deduction from certain facts. It 
must not be based upon mere suspicion or guesswork. It 
must be based upon evidence. The Government in this case 
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asks you to draw one set of inferences from certain cir¬ 
cumstances that have been introduced into evidence whereas 
the defendant draws into cruestion the reasonableness of 
such inferences. It is going to be up to you and vou alone 
to decide what inferences you are goinq to draw. 

Let me give you an example of circumstantial 
evidence. You may recall in the old story of Robinson 
Crusoe how one day he saw footprints in the sand on the 
beach. He did not see a man walking on the beach, but he 
immediately drew an inference from the fact of the footprint! 
that a man in fact had been walking on the beach. That is 

an example of the inferences to be drawn from circumstantial 
evidence. 

Now, I am not qoing to review the evidence in 
this case. Counsel have sufficiently reviewed it. It 
has been a short trial. Most of the evidence you heard 
yesterday. But when you retire to deliberate, each of vou 
of course should exchange views with the other. That is the 
very purpose of the jurv system. You should discuss, weigh, 
and analyze, consider the evidence, consider the testimonv, 
consider those documents. You should listen to the arqumenl 
put forward bv your fellow jurors, you should present your 
own views, consult with each other and, most important, as 
I have said, you are to do so dispassionately and without 
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emotion and certainly without sympathy or prejudice for 
or against the defendant or the Government. Each of you 
has the right, and I emphasize this, and the duty, of course, 
to decide for yourself what your verdict will be after 
consideration and deliberation with your fellow jurors. You 
should not hesitate to change your mind or your opinion 
after you discuss it with others provided that you'yourself 
conclude that your initial view was erroneous. In other 
words, you have to be willing to discuss the evidence with 
an open and not a closed mind and do it dispassionately. 

You are not, on the other hand, reouired to vield a con¬ 
scientious conviction which vou hold simolv because you are 
outnumbered by jurors who may hold an opposite view. Your 
verdict has to represent y>ur view. 

• A verdict of guilty or not guilty has to be 

unanimous. 


If you need the indictment or if you want any 
particular portion of the charge read back or of the testi¬ 
mony, send a note by your forelady and we will do our best 
to -aco the testimony and read it back to vou. I emphasi 
to you that I will not read back the whole testimony of 
any particular witness, but if you have a question with 

• 

respect to a particular portion of that testimony, we will 
be clad to read it to you. All I ask is that if there be 


fee 
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sucfi an inquiry, try to particularize it. 


I am going to send you out with all of the 
exhibits so that there will be no necessity for your askinq 
for any of the exhibits. They will be with you. And I am 
going to let you take the indictment into the jury room. 

Your oath' as jurors sums up your duty, and that is without 
fear and without favor you will decide this case, try the 
issues between the United States and Mr.Adams fairly and 
to the best of your ability. 

I am now going to ask counsel to step to the 
side bar to see if there is anything I should add. 

(At the side bar.) 

MR. KEEGAN: Do you want me to go first? 

THE COURT: You are Number 1. 

MR. KEEGAN: I have to make an objection to some¬ 
thing. That is my role. So I will object to the purpose 
of the statute. That is all I have to object to. 

THE COURT: Overruled. 

MR. WEINBERG: Nothincr, your Honor. 

(In open court.) 

THE COURT: All right, ladies and gentlemen, thert 
is nothing to add to the charge. 

Mr. Hughes, wil1 vou swear the marshals. 

(Marshals sworn by clerk.) 
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AFFIDAVIT OF SERVILE 


STATE OF NEW YORK) . 

COUNTY OF NASSAU ) ss *' 

ANDREA GIANFELICE being duly sworn, deposes and says: 
that she is over the age of 18 years and not a party to this 
action; that on the 29th day of August, 1975, she served 
true of the within Brief and Appendix on Appeal on 

the United States Attorney, the attorney for the appellee 
herein, by depositing the same, properly enclosed in a 
securely sealed, postpaid wrapper in a United States Post 
Office Box located at 1000 Franklin Avenue, Garden City, 

New York, directed to the said attorney at United States 
Attorney's Office, One East Andrew's Plaza, borotigh of' New 
York, City of New York 10007. 


ANDREA GIANFELICE 


Sworn to before me this 
29th day of August, 1975. 



DAVID V. KEEGAN 
Notary Pi’^c of New Yorfc 

No. 30-4510493 
Qualified in Nassau County 
Commission Expires March 30,197^ 







